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Assessment of Federal and State Environmental Regulations 
 

I. GREENHOUSE GAS REGULATION 

In 2009 EPA began addressing greenhouse gas (“GHG”) emissions using the Clean Air Act 
(“CAA”).  The first step in the EPA rulemaking process was the publication of an endangerment 
finding in the Federal Register on December 15, 2009.  The EPA found that carbon dioxide 
(“CO2”) and five other GHGs – methane, nitrous oxide, hydrofluorocarbons, perfluorocarbons 
and sulfur hexafluoride – threatened public health and welfare.  These findings did not 
themselves impose any requirements to control GHG emissions, but they were a prerequisite to 
finalizing GHG standards for vehicles.  Since the motor vehicle standard regulated GHG 
emissions for the first time under the CAA, GHG emissions are therefore included in the 
pollutants subject to the requirements of the New Source Review program of the CAA. 

Additionally, on June 25, 2013 President Obama issued a memorandum directing the EPA to 
implement carbon pollution standards for new power plants, and to implement carbon pollution 
standards, regulations, or guidelines for modified, reconstructed, and existing power plants. 

A. Existing Source Guidelines  

1. Background 

The EPA is developing GHG performance standards for existing sources under CAA Section 
111(d), through a rule termed the Clean Power Plan (“CPP”).  Under Section 111(d), the EPA 
promulgates emission guidelines, and the states are then given a period of time to develop plans 
to implement the standard. The EPA reviews each state-developed standard and then approves it 
if the state’s plan comports with the federal emission guidelines; if the state does not submit a 
plan or the EPA finds that the plan is inadequate, the EPA will prescribe a plan for that state.  

A “standard of performance,” is defined as: 

…a standard for emissions of air pollutants which reflects the degree of emission 
limitation achievable through the application of the best system of emission reduction 
which (taking into account the cost of achieving such reduction and any non-air quality 
health and environmental impact and energy requirements) the [EPA] Administrator 
determines has been adequately demonstrated. 

Additionally, for existing sources, Section 111(d) requires the EPA to consider, “among other 
factors, remaining useful lives of the sources in the category of sources to which such standard 
applies.”  
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2. Proposed Rule 

On June 2, EPA signed the proposed CPP that provided state-specific rate-based goals for CO2 
emissions from the power sector, as well as guidelines for states to follow in developing plans to 
achieve the goals.  An interim goal was proposed to be achieved on average over the ten year 
period of 2020-2029, and a final goal in 2030 and each year thereafter.  Nationwide, CO2 
emissions were projected to decrease 30 percent from 2005 levels by 2030 as a result of the rule. 

To determine the goals, EPA used 2012 net generation data and CO2 mass emissions to 
calculate a 2012 average CO2 emission rate by state. Then it determined a best system of 
emissions reduction (“BSER”) based on four building blocks applied on an individual 
state-by-state basis: 

1. Achieving plant efficiencies that would average a 6 percent reduction in CO2 
intensity across the fleet of coal-fired power plants. 

2. Dispatching natural gas combined cycle (“NGCC”) units in each state at a 70 
percent capacity factor.  Coal-fired generation would be reduced within a state 
as needed to offset the increased generation from natural gas.  

3. Setting renewable energy standards for each state and preserving nuclear energy 
generation. 

4. Using demand-side energy efficiency to save up to 1.5 percent energy a year. 

Specific to OTP, EPA's proposed formula created substantially different CO2 rate targets for 
North Dakota, South Dakota, and Minnesota, primarily due to the EPA's second building block 
that envisioned re-dispatching NGCC units to a 70% capacity factor.  EPA did not specifically 
propose equivalent mass-based goals, but did offer an “illustrative” calculation for translating the 
rate targets into mass targets. 

The rate targets that were proposed along with the “illustrative” mass targets for each of OTP’s 
states are shown below. 

Table E1:  Proposed CPP Rule Targets 

State 
 

Rate Targets “Illustrative” Mass Targets1 
Interim Years 

2020-2029  
CO2 Goal 
(lb/MWh) 

Final Year 2030 
CO2 Goal 
(lb/MWh) 

Interim Years 
2020-2029  
CO2 Goal 

(Million Tons) 

Final Year 2030 
CO2 Goal (Tons) 

MN 911 873 16,651,803 15,954,473 

                                                           
1 The illustrative approach represented is for existing units only.  EPA also included an illustrative approach that 
would include new units. 
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ND 1,817 1,783 30,398,748 29,838,327 

SD 800 741 1,907,799 1,766,176 
 

OTP was actively engaged with numerous stakeholders during the proposed rule comment 
period, and we submitted extensive comments to EPA on November 25, 2014.  Legal arguments 
aside, our primary concern with the proposed rule was the miscalculation of the target specific to 
South Dakota due to the use of 2012 data to calculate the state’s target.  South Dakota had 
unique circumstances in 2012 surrounding hydropower generation, and additionally the state’s 
only NGCC plant was under construction for most of the year. 

3. Final Rule 

On October 23, 2015 the EPA published the final CPP.  Under this plan, CO2 reductions are 
phased in over a 2022-2029 interim period (a two-year delay to the start of the program as 
compared to the proposed rule), with final targets achieved by 2030.  If the CPP is ultimately 
implemented, EPA projects that the power sector will have reduced CO2 emissions 32 percent 
from 2005 levels by 2030.  

The EPA’s best system of emission-reduction, on which state goals were computed, was based 
on three building blocks in the final rule:   

1. Heat rate improvements at each coal plant,  
2. Increased reliance on natural gas combined cycle units, and  
3. Increased deployment of renewable energy above 2012 levels.   

 
Notably, these blocks were applied across three grid interconnections – Eastern, Western, 
and ERCOT – instead of on a state-by-state basis as compared to the proposed rule.  EPA 
chose the least stringent (i.e., the highest) fossil steam rate and NGCC emission rate among 
the three regions to establish national uniform source-category emission performance rates.  
These national uniform rates standards were 1,305 pounds of CO2 per net megawatt hour 
for coal plants and 771 pounds of CO2 per net megawatt hour for NGCC.   
 
After determining the national uniform BSER, state specific goals are determined in terms 
of rate as the weighted average of the 2012 statewide mix of coal and natural gas combined 
cycle generation.  Finally, an equivalent mass-based state target was computed. 
 
Thus, the final rule outlined two approaches for each state to choose between to implement the 
CPP: 

1. A rate-based goal measured in pounds of CO2 emitted per MWH generated (intensity) 

2. A mass-based goal measured in total short tons of CO2 produced 
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Due to EPA’s re-designed calculation methodology, a narrower range of rate-based goals were 
created for each state as compared to the proposed rule.  The rate-based and mass-based targets 
that were finalized for each of OTP’s states are shown below. 

 

Table E2:  Final CPP Rule Targets 

State 
 

Rate Targets Mass Targets2 
Interim Years 

2020-2029  
CO2 Goal 
(lb/MWh) 

Final Year  
2030 CO2 Goal 

(lb/MWh) 

Interim Years 
2020-2029  
CO2 Goal  

(Million Tons) 

Final Year  
2030 CO2 Goal 

(Tons) 

MN 1,414 1,213 25,433,592 22,678,368 

ND 1,534 1,305 23,632,821 20,883,232 

SD 1,352 1,167 3,948,950 3,539,481 
 

Assessing the change in rate targets from the proposed rule to the final rule is not obvious due to 
a significant change in the formula that eliminated pre-2013 renewable energy from being 
eligible as a compliance measure.  For example, even though South Dakota’s Year 2030 goal 
changed from 741 lbs CO2/MWh to 1,167 lbs CO2/MWh, the target actually became more 
stringent to achieve.3   Therefore, it is more applicable to compare the “illustrative” mass targets 
presented in the proposed rule to the final rule mass targets.  On that mass target basis, the final 
rule targets became more stringent for North Dakota, and less stringent for Minnesota and South 
Dakota. 

Specific to OTP, the impact of the final rule – if ultimately implemented pending the outcome 
litigation – is highly variable depending on the plan design choices made by the three state 
agencies that regulate our affected units.  High level observations for each state include: 

• For MN, due to the planned retirement of Hoot Lake Plant, we do not have any direct 
compliance concerns within the state.  However, under a mass-based plan, a key issue 
for our customers is the continued allocation of allowances to retiring units. 

• For SD, the final rule appropriately made corrections surrounding the treatment of 
hydropower within the state and assigned the one existing NGCC plant in SD as being 
“under construction”.  These corrections were more impactful to the mass-based target 
than the rate-based target, and therefore OTP and the Big Stone co-owners have been 

                                                           
2 The mass targets represented are for existing units only.  EPA also finalized mass targets that would include new 
units. 
3 The proposed rule 2012 baseline for SD presented by EPA was 1,135 lbs CO2 per MWh, resulting in a 35% 
reduction to meet the year 2030 target.  The final rule 2012 baseline presented by EPA was 2,229 lbs CO2 per MW, 
resulting in a 48% reduction needed to meet the year 2030 target. 
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advocating for a mass-based plan in SD if the rule is upheld.  However, there would still 
be key uncertainties regarding allowance allocation methodologies that would need to be 
addressed within the state plan. 

• Both ND rate and mass targets in the final rule became substantially more stringent in 
the final rule.  In absence of further changes to the rule, a trading-ready approach that 
facilitates nationwide compliance mechanisms as a means of providing the greatest 
compliance flexibility, economic efficiencies, and market liquidity will be critical. 

Regarding future resource additions, OTP’s preferred resource plan is an excellent fit with the 
final CPP.  The addition of wind, solar, and continued energy conservation measures would be 
eligible to generate compliance credits under a rate-based plan.  Under a mass-based plan, these 
same measures, along with retirement of Hoot Lake Plant, would reduce our total tons of carbon 
emissions.  Additionally, simple-cycle CT’s are not considered affected sources by the CPP and 
are therefore excluded from regulation. 

4. Litigation Status 

A number of states, utilities, and trade groups have filed petitions for review with the D.C. 
Circuit seeking to overturn the rule, and also moved to stay the rule. On January 14, 2016 the 
D.C. Circuit denied the stay motions, but expedited briefing such that oral argument would occur 
in June 2016 before a three-judge panel.  Numerous petitioners then sought an emergency stay in 
the U.S. Supreme Court. On February 9, 2016 the U.S. Supreme Court granted a stay of the CPP 
pending disposition of the petitions for review in the D.C. Circuit and disposition of a petition for 
a writ of certiorari seeking review by the U.S. Supreme Court, if such a writ is sought.  On May 
16, 2016, the D.C. Circuit issued an order on the court’s own motion that rescheduled oral 
argument to be held before an en banc (full) court on September 27, 2016.  If, and when, review 
will occur at the U.S. Supreme Court is not known at this time. 

B. New Source Performance Standards  

On October 23, 2015 the EPA published final New Source Performance Standards (“NSPS”) 
under section 111(b) of the CAA that requires certain new units (as well as modified and 
reconstructed units) to meet CO2 emission standards. New natural gas combustion turbines are 
required to meet a standard of 1,000 lbs of CO2 per gross megawatt hour averaged over a 12-
month period if they meet the definition of a baseload unit.  New natural gas combined cycle 
units are anticipated to fit into this category.  Simple cycle combustion turbines are regulated in a 
non-baseload category that is required to meet a heat input based standard that can be met by 
primarily burning clean fuels such as natural gas.  The simple-cycle CT that is planned to be 
added as part of this resource plan would meet the NSPS by using natural gas as the primary fuel 
and limiting the use, if any, of distillate oil to a secondary fuel. 
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C. New Source Review  

Under the New Source Review Program, the Prevention of Significant Deterioration (“PSD”) 
program applies to areas of the country that attain (or are unclassifiable) the National Ambient 
Air Quality Standards (“NAAQS”), such as the areas in which Otter Tail’s facilities are located.  
PSD review requires persons constructing new major air pollution sources or implementing 
significant modifications to existing air pollution sources that constitute a significant net 
emissions increase to obtain a permit prior to such construction or modification.  In order to 
obtain a PSD permit, the owner or operator of an affected facility must undergo a review which 
requires the identification and implementation of best-available control technology (“BACT”) 
for the regulated air pollutants for which there is a significant net emissions increase, and an 
analysis of the ambient air quality impacts of the facility. 

In June of 2010, EPA issued a final “tailoring rule” that phases in application of this program to 
GHG emission sources, including power plants.  This program applies to existing sources if there 
is a physical change or change in the method of operation of the facility that results in a 
significant net emissions increase. As a result, PSD does not apply on a set timeline as is the case 
with other regulatory programs, but is triggered depending on what activities take place at a 
major source. 

In June 2012 the United States Court of Appeals for the D.C. Circuit upheld most of the EPA’s 
rules regarding the regulation of GHGs under the CAA, including the tailoring rule.  However, in 
October 2013 the U.S. Supreme Court granted a petition for a writ of certiorari to review the 
question of whether the regulation of new motor vehicle GHG emissions does in fact 
automatically trigger PSD and Title V regulation of GHGs for stationary sources.  On June 23, 
2014 the U.S. Supreme Court issued its decision that, in summary, held the EPA exceeded its 
statutory authority and may not require a PSD or Title V permit based solely on GHG emissions. 
However, the U.S. Supreme Court also said the EPA could continue to require that PSD permits 
for sources otherwise subject to PSD based on emissions of conventional pollutants, contain 
limitations on GHG emissions based on the application of BACT.  EPA is now in the process of 
determining the minimum GHG threshold to regulate for sources that are subject to PSD 
permitting for conventional pollutants.  

OTP anticipates that our planned addition of a simple-cycle CT will not trigger the PSD 
thresholds for conventional pollutants (or enforceable operating limits would be accepted to 
maintain emissions below these thresholds), such that a significant net emissions increase would 
not occur.  Moreover, Otter Tail’s existing facilities are not contemplating any changes that 
would result in a significant net emissions increase. 
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II. CRITERIA AIR POLLUTANTS 

The CAA requires EPA to set standards for six common air pollutants known as “criteria” 
pollutants.  The criteria pollutants are: nitrogen oxides (“NOX”), sulfur dioxide (“SO2”), 
particulate matter (“PM”), ozone, carbon monoxide and lead. These emissions are sometimes 
regulated under CAA programs when they are a precursor to other types of air pollution.  NOX, 
for example, is regulated because it is a precursor to fine particle formation, ozone formation, 
acid deposition and regional haze.  Similarly, SO2 is a precursor to fine particle formation, acid 
deposition and regional haze.  Particulate matter is a precursor to regional haze.  This section 
describes the effect of anticipated regulations to limit criteria pollutant emissions from power 
plants, with a specific focus on OTP’s generating facilities. 

A.  Acid Deposition and National Ambient Air Quality Standards 

Acid Deposition 

The Acid Rain Program (“ARP”) was created under Title IV of the 1990 amendments to the 
CAA.  Under the ARP, emissions of SO2 and NOX from the electric utility industry have been 
reduced substantially.  

1. ARP SO2 Program 

The SO2 program sets a permanent cap on the total amount of SO2 that may be emitted by 
electric generating units greater than 25 megawatts in the contiguous United States.  The 
program was phased in, with the final 2010 SO2 cap set at 8.95 million tons, which represents a 
level of about one-half of the emissions from the power sector in 1980.   

Under this program, EPA allocates allowances to each source for use in or after a specified year.  
Each allowance permits a unit to emit 1 ton of SO2.  At the end of the year, if a source’s 
emissions are less than its annual allowance allocation, it can bank the extra allowances forward 
for use in future years.  If a source’s annual emissions are more than its annual allocation, the 
source can then either use banked allowances from previous years, transfer allowances from 
another facility, or purchase allowances on the open market.  

Otter Tail’s compliance strategy has always been, and continues to be, to work within our free 
allowance allocation and use banked allowances when necessary to avoid having to purchase 
allowances on the open market.    

2. ARP NOX Program 

Title IV requires NOX emission reductions for certain coal-fired electric generating units 
(“EGUs”) by limiting the NOX emission rate (expressed in lb/mmBtu) in lieu of having an 
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emissions allowance trading program. Congress applied these rate-based emission limits based 
on a unit's boiler type.  The goal of the program is to limit NOX emission levels from the affected 
coal-fired boilers so that their emissions are at least two million tons less than the projected level 
for the year 2000 without implementation of Title IV.  Otter Tail has maintained compliance 
with the Title IV NOX emission rates by installing low NOX burners on both Hoot Lake Plant 
Unit 2 and Unit 3 and an over-fire air system at Big Stone Plant.  Coyote Station did not require 
any changes in order to meet the NOX emission requirements. 
 
National Ambient Air Quality Standards 

The CAA requires EPA to set two types of NAAQS.  Primary standards provide public health 
protection, while secondary standards provide public welfare protection. 

In general, compliance with NAAQS is achieved through development of State Implementation 
Plans (“SIPs”) that limit emissions from sources located in areas designated as non-attainment.   

To help states attain the NAAQS in local areas, the EPA evaluates whether certain regional or 
nationally applicable emission limitations should be put into place in order to assist the states in 
attaining the NAAQS, or states may petition EPA to impose reductions in upwind states.  
Additionally, federal regulations require that any permit issued under the PSD provisions of the 
CAA must contain a demonstration of source compliance with the NAAQS. 

1. NO2 and SO2 NAAQS 
 

In 2010, the EPA promulgated new NAAQS for nitrogen dioxide (“NO2”) and SO2 averaged 
over one hour.   

For the 2010 NO2 NAAQS, the States of Minnesota, North Dakota, and South Dakota 
recommended that their entire states be designated as attainment based on multiple years of air 
sampling data.  The EPA reviewed the recommendations, and on January 20, 2012 EPA 
determined that no area in the United States is violating the 2010 NO2 NAAQS.  Therefore, EPA 
designated all areas of the country as “unclassifiable/attainment”.  EPA and the states are now in 
the process of expanding the NO2 monitoring network.  Based on population, the Minneapolis-
St. Paul-Bloomington Core Based Statistical Area is the only area in North Dakota, South 
Dakota, and Minnesota that requires additional near-road monitoring.  EPA plans to re-designate 
areas in the future based on the new monitoring data. 

For SO2, Minnesota, North Dakota, and South Dakota have no monitored violations of the 2010 
NAAQS; however per a March 2, 2015 consent decree EPA is proceeding with two different 
rounds of designations.  In the first round of designations, by July 2, 2016 EPA will promulgate 
SO2 designations for areas that either 1) have newly monitored violations of the 2010 SO2 
standard, and 2) areas that contain any stationary source that emitted more than 16,000 tons of 
SO2 in 2012 or emitted more than 2,600 tons of SO2 and had an emission rate of at least 0.45 
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lb/mmbtu in 2012.  Based on those criteria, the areas surrounding Big Stone Plant and Coyote 
Station are subject to this first round of designations.  On February 16, 2016, EPA notified the 
State of North Dakota that based on modeling data, EPA intends to designate the area 
surrounding Coyote Station in Central Mercer County as “unclassifiable/attainment”. Also on 
February 16, 2016, EPA notified the State of South Dakota that EPA intends to designate the 
area surrounding Big Stone Plant in Grant County as “unclassifiable”.   

In the second round of SO2 designations, air agencies are required to characterize air quality 
around sources that have actual SO2 emissions of 2,000 tons or greater.  Based on 2014 
emissions, this round of designations will apply to the area surrounding Hoot Lake Plant.  By 
July 1, 2016, the State of Minnesota will have to identify whether ambient monitoring or air 
quality modeling will be used to characterize air quality. For source areas that are evaluated 
through air quality modeling, the analysis must be submitted by January 13, 2017.  For source 
areas that are evaluated through ambient monitoring, the required monitors must be operational 
by January 1, 2017. 

2. Ozone and PM NAAQS 
 

In the electric power industry, the rule currently being used to assist with attainment of the 
NAAQS for ozone and particulate matter from regional sources is EPA’s Cross-State Air 
Pollution Rule (“CSAPR”) that went into effect on January 1, 2015.  CSAPR requires SO2 and 
NOx emission reductions from fossil fuel-fired power plants located in the eastern portion of the 
United States.  The Rule establishes two new types of SO2 allowances (Group 1 and Group 2) 
and two new types of NOX allowances (Annual and Ozone).  Minnesota is classified as a Group 
2 SO2 state (along with six other states - Alabama, Georgia, Kansas, Nebraska, South Carolina 
and Texas) and an Annual NOX state (along with 22 other states).  South Dakota and North 
Dakota are not included in CSAPR. 
 
Similar to the Acid Rain Program, under CSAPR, EPA allocates allowances to each source for 
use in or after a specified year.  At the end of the year, if a source’s emissions are less than its 
annual allowance allocation, it can bank the extra allowances forward for use in future years.  If 
a source’s annual emissions are more than its annual allocation, the source can then either use 
banked allowances from previous years, transfer allowances from another facility, or purchase 
allowances on the open market.  However, a Group 2 SO2 unit can only use Group 2 SO2 
allowances.  Hoot Lake Plant currently receives 1,255 SO2 allowances and 874 NOX allowances 
each year. 
 
Since South Dakota and North Dakota are not included in CSAPR, we are not able to transfer 
any allowances from those facilities.  However, Hoot Lake Plant’s expected 2016 emissions will 
be below our CSAPR allocations, meaning we anticipate being able to comply with CSAPR in 
2016 without purchasing allowances in the open market.   
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On December 3, 2015 the EPA proposed an update to CSAPR; however the proposed update 
does not apply to Minnesota, North Dakota and South Dakota. 

On October 1, 2015 the EPA announced that it has tightened the primary and secondary NAAQS 
for ozone from 75 parts per billion (ppb) to 70 ppb.  The EPA plans to use 2014-2016 air quality 
data to make final determinations of whether areas are in attainment with the new standard by 
October 1, 2017.  It appears that the states in which OTP operates will not have any 
nonattainment areas at the 70 ppb level.  Nonattainment areas are required to meet the standard 
in the 2020 to 2037 timeframe, with deadlines depending on the severity of an area's ozone 
problem.  During the fourth quarter of 2015 several parties filed petitions for review in the D.C. 
Circuit challenging the rule and that litigation is now pending.    

 

Market Cost of Allowances 

As described for the ARP and CSAPR, if a source’s annual emissions are more than its annual 
allocation, the source can either use banked allowances from previous years, transfer allowances 
from another facility, or purchase allowances on the open market.   

Specific to the ARP, over time at a national level sources have made significant reductions in 
SO2 emissions, resulting in annual emissions far below the SO2 cap.  According to EPA’s most 
recent ARP Progress Report, in 2013 units in the ARP emitted 3.2 million tons, well below the 
statutory cap of 8.95 million tons4.  ARP sources reduced emissions by 12.5 million tons (80 
percent) from 1990 levels and 14.1 million tons (81 percent) from 1980 levels.5 

As a result of these reductions, the market price of ARP SO2 allowances has decreased 
significantly.  The below figure shows the clearing price (the clearing price is the lowest price at 
which a successful bid was made) for the annual EPA allowance auction for the previous ten 
years.  As shown, the 2016 clearing price was $0.06.     

                                                           
4 https://www3.epa.gov/airmarkets/progress/reports/pdfs/2013_full_report.pdf, Page 11. 
5 Ibid. 

https://www3.epa.gov/airmarkets/progress/reports/pdfs/2013_full_report.pdf
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Although CSAPR has been in effect for less than two years, allowance prices for Group 2 SO2 
and Annual NOx have similarly followed a declining trend.  Figure E.2 shows Argus Media Air 
Daily Indexes from December 2014 through April 20166.   

                                                           
6 Argus Media, Argus Air Daily, and Argus index names are trademarks of Argus Media Limited.  Data is presented 
by permission. 
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B.  Regional Haze Program 

EPA promulgated the Regional Haze Rule (“RHR”) in 1999 to address visibility impairment in 
Class I areas.  Class I areas include 156 national parks and wilderness areas, including the 
Boundary Waters Canoe Area Wilderness and Voyager’s National Park in Minnesota.  States 
were required to submit SIPs detailing their strategy to reduce haze, and to set reasonable 
progress goals that meet the goal of no man-made visibility impairment in Class I areas by 2064.  
The first regional progress goals must be established for the planning period 2008 to 2018. 

Included in the RHR is a provision that sources built between August 7, 1962 and August 7, 
1977, and that are found to contribute to visibility impairment in Class I areas, must install best 
available retrofit technology (“BART”).  Hoot Lake Plant Unit 3 and Big Stone Plant were built 
within the 1962 – 1977 timeframe, and therefore were required to be evaluated whether or not 
they contribute to visibility impairment in Class I areas.   

In March 2006 the MPCA conducted source-specific dispersion modeling of all BART-eligible 
Minnesota sources to determine if they contribute to Class I area visibility impairment.  The 
MPCA’s dispersion modeling determined that Hoot Lake Plant Unit 3 did not significantly 
contribute to visibility impairment, and is thus not subject to BART.  The MPCA submitted a 
Regional Haze SIP to EPA for approval on December 30, 2009, which included the findings on 
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Hoot Lake Plant.  EPA published final approval of the Minnesota SIP on June 12, 20127; 
therefore, at this time Hoot Lake Unit 3 does not need to take any further action.   

Using air dispersion modeling, Big Stone Plant was found to contribute to visibility impairment 
at the Badlands National Park in South Dakota, Theodore Roosevelt National Park in North 
Dakota, Isle Royale National Park in Michigan, and Voyagers National Park and the Boundary 
Waters Canoe Area in Minnesota.  Consequently, Big Stone Plant was required to install and 
operate BART.  The South Dakota Department of Environment and Natural Resources 
(“DENR”) determined that BART constitutes selective catalytic reduction in conjunction with 
separated over-fire air for control of nitrogen oxides, a scrubber for reducing SO2, and a 
baghouse to control particulate matter.  EPA’s final approval of the SD Regional Haze SIP, 
including the BART requirements for Big Stone Plant, was published in the Federal Register on 
April 26, 2012.  The equipment began commercial operation on December 29, 2015.   

For Coyote Station, although the unit was not BART eligible, the North Dakota Regional Haze 
State Implementation Plan required that Coyote Station reduce its NOx emissions as part of the 
State’s long term strategy.  To satisfy the SIP, separated overfire air equipment must be installed 
at Coyote by July 1, 2018.  This equipment was installed during a Spring 2016 outage. 

Going forward, states are required by 40 CFR 51.308(g) to submit five-year periodic reports 
evaluating progress towards the goals established for each mandatory Class I area.  Based on the 
findings of the five-year periodic progress report, a state must make a determination of adequacy 
of the existing SIP and take action if the strategies are found to be inadequate. The first five-year 
progress reports submitted by Minnesota, North Dakota, and South Dakota all identified that 
their Regional Haze SIPs were adequate, and that no revisions are necessary achieve the 2018 
reasonable progress goals. 

In addition, states are currently required by 40 CFR 51.308(f) to revise their regional haze 
implementation plan and submit a plan revision to EPA by July 31, 2018, and every 10 years 
thereafter.  However, on April 25, 2016 EPA signed a proposed rule to delay the July 31, 2018 
submittal date by three years, such that a revision would not be due until July 31, 2021. The 
revised plan will be required to address current visibility conditions, effectiveness of the long-
term strategy, and affirm or revise reasonable progress goals for Class I areas.   

At this time it is highly uncertain how future regional haze SIP revisions could affect Otter Tail’s 
facilities, but post-2021 Otter Tail believes the rule could possibly require additional NOX and 
SO2 reductions at Coyote Station 

. 

                                                           
7 Note that within the June 12, 2012 approval EPA deferred action on the MN Regional Haze SIP for taconite 
facilities and Xcel Energy’s Sherburne County facility until a later time 



      Appendix E:  Environmental Assessment 15      
 

III. HAZARDOUS AIR POLLUTANTS 

A. Mercury and Other Hazardous Air Pollutant Emissions Rulemaking 
 

The 1990 Amendments to the CAA required EPA to study the effects of emissions of listed 
hazardous air pollutants (“HAPs”) by electric steam generating plants.  On March 16, 2011, EPA 
proposed Section 112 air toxics standards for all coal- and oil-fired EGUs that reflect the 
application of the maximum achievable control technology consistent with the requirements of 
the CAA.  EPA signed a final rulemaking, termed the mercury and air toxics standards (MATS) 
rule, on December 16, 2011, which was subsequently published in the Federal Register on 
February 16, 2012. 

Power plants had three years and sixty days from the date of publication (April 16, 2015) to 
comply with MATS, although EPA encouraged state permitting authorities to broadly grant a 
one-year compliance extension to plants that need additional time to install controls.  The EPA is 
also providing a pathway for reliability critical units to obtain an additional year to achieve 
compliance; however, the EPA believes there will be few situations in which this pathway is 
needed.   

Hoot Lake Plant is meeting MATS through an upgrade of the Unit 2 and Unit 3 electrostatic 
precipitators to reduce particulate matter, and activated carbon injection to reduce mercury 
emission.  Coyote Station is meeting MATS by utilizing its existing spray dryer and fabric filter, 
and by installing activated carbon injection.  Finally, Big Stone Plant is meeting MATS through 
the installation activated carbon injection in conjunction with the pollution control equipment 
required by the Regional Haze Rule.  Due to the extensive nature of the Big Stone Plant 
equipment, on August 27, 2013, the plant was granted a one year extension (until April 16, 2016) 
by the South Dakota Department of Environment and Natural Resources to comply with MATS.  
Emissions monitoring equipment and stack testing is being utilized to verify compliance with the 
standards at each facility.  

On June 29, 2015 the U.S. Supreme Court held that EPA must consider cost, including cost of 
compliance, before deciding whether regulation of mercury emissions is appropriate and 
necessary.  The MATS rule, however, remained in effect while the case was remanded to the 
D.C. Circuit for further proceedings.  On December 15, 2015, the D.C. Circuit ordered that the 
MATS rule be remanded to EPA without vacating the rule.  In its order, the D.C. Circuit noted 
that EPA has represented they are on track to issue a final finding that addresses the costs of the 
MATS rule in April 2016.  On April 25, 2016, EPA issued a final supplemental finding that 
concludes that a consideration of cost does not change their determination that regulation of 
HAPs from coal and oil-fired EGUs is appropriate and necessary.  Therefore, at this time, 
facilities will have to continue to comply with all applicable MATS requirements.   
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B. Minnesota TMDL 
 

The federal Clean Water Act requires each state to evaluate its water bodies and determine 
whether they meet water-quality standards.  For mercury, these standards define how much 
mercury can be in the water and in fish.  Water bodies that do not meet water-quality standards 
are added to a list of water bodies referred to as the Impaired Waters List.  About two-thirds of 
the water impairments on Minnesota’s 2004 Impaired Water List were due to mercury.   

To address impaired waters, states are required to evaluate the sources of pollution, the reduction 
in the pollutant needed to meet water-quality standards, and allowable levels of future pollution. 
This evaluation, typically done for each water body or watershed, is called a Total Maximum 
Daily Load, or TMDL.  Because the source of essentially all mercury to Minnesota waters is the 
atmosphere, the Minnesota Pollution Control Agency (MPCA) prepared a statewide mercury 
TMDL.  This TMDL established an annual mercury air emission target of 789 pounds, and was 
approved by the MPCA Board in December 2006 and by the EPA in March 2007.  Additionally, 
MPCA analyzes and assesses new fish tissue mercury concentration data every 2 years and 
revises the waterbodies included on the Impaired Water List.  The most recent revision that has 
been approved by EPA was submitted by the MPCA on April 15, 2014. 

To achieve the goals of the TMDL, a stakeholder process was convened to develop specific 
recommendations.  The stakeholders identified sector-specific strategies to meet the TMDL 
targets by 2025, and one of the sector-specific strategies includes reducing mercury emissions 
from Minnesota coal-fired generation.  

Specific to Hoot Lake Plant Units 2 and 3, according to Minnesota Administrative Rule 
7011.0561, by January 1, 2025 owners or operators of a coal fired EGU with a nameplate 
capacity less than 100 MW must either:  (1) control mercury such that at least 70 percent of the 
mercury present in the fuel is captured and not emitted, or (2) demonstrate that the unit emits no 
more than 2.3 pounds of mercury per Tbtu of heat input.  Since this timeframe is beyond the 
compliance of the timeframe of the more stringent MATS rule, compliance with the TMDL 
target for Hoot Lake Plant Units 2 and 3 is being met through compliance with MATS. 

IV. COAL COMBUSTION RESIDUALS REGULATION 

On December 19, 2014 EPA signed a final rule to further regulate coal combustion residuals 
(CCR) as non-hazardous waste under subtitle D of the Resource Conservation and Recovery Act 
(RCRA).  EPA had been considering a more stringent subtitle C designation that would have 
regulated CCRs similar to a hazardous waste.  

The final subtitle D rule will require OTP to meet several new requirements, including installing 
additional groundwater monitoring wells, publish data on our CCR units on a website, conduct 
structural integrity assessments, determine compliance with location restrictions, and develop 
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and implement plans for fugitive dust, hydrologic capacity, run-on & run-off control, and closure 
& post-closure care.  The groundwater background monitoring program must be completed by 
October 19, 2017, while the location restriction determination is due by October 19, 2018. 
Existing landfill cells can continue to operate as designed, but future expansions will require 
composite liner and leachate collection systems.  EPA is also leaving the door open to a future 
evaluation of CCRs as hazardous waste.   

The Hoot Lake Plant operates a dry ash disposal site that is regulated, permitted and inspected by 
the MPCA.  The existing operating site is lined with a synthetic liner and it has a leachate 
collection system.  Future portions of the designated disposal areas will be covered with a 
synthetic cover and an engineered soil cover.  The site has a groundwater monitoring system and 
annual reports have been provided to the MPCA.  

Big Stone Plant operates a dry disposal site that is regulated, permitted and inspected by the 
South Dakota DENR.  The site is underlain with native clay, and each portion of the designated 
disposal area is covered with clay and topsoil once it is filled to capacity.  Monitoring of 
groundwater is ongoing and annual reports are provided to the DENR.  Big Stone Plant also 
operates an impoundment to temporarily handle boiler slag that is sluiced to the impoundment.  
Boiler slag is either dry disposed in the permanent disposal site or beneficially reused, commonly 
as a blasting media, shingle grit, and in traction control on icy roads.   

Coyote Station has one active dry disposal site that is regulated, permitted and inspected by the 
North Dakota Department of Health (“DOH”).  The site has an engineered clay liner for 
acceptance of flue gas desulfurization product and boiler slag.  The site has a groundwater 
monitoring system and annual reports have been provided to the DOH.  Coyote Station also 
operates three impoundments to dewater and temporarily handle boiler slag that is sluiced to the 
impoundments.  Similar to Big Stone, the slag at Coyote Station is often beneficially reused. 

Since OTP has not yet completed its actions to determine whether or not the existing surface 
impoundments will need to be closed or retrofitted with liners, the cost impact of the rule will not 
be known until those actions are complete.    

V. WATER REGULATION 

A.  316(b) 

Section 316(b) of the Clean Water Act (“CWA”) requires facilities with cooling water intake 
structures to ensure that the location, design, construction and capacity of the structures reflect 
the best technology available to minimize harmful impacts on the environment.  EPA first 
promulgated regulations to implement section 316(b) in 1976.  In 1977 the U.S. Court of 
Appeals for the Fourth Circuit remanded these regulations to EPA, which withdrew them and left 
in place a provision that directed permitting authorities to determine best technology available 
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for each facility on a case-by-case basis.  After numerous years of proceedings, on May 9, 2014, 
EPA signed the final rule setting national standards for cooling water intake structures at existing 
facilities with National Pollutant Discharge Elimination System (“NPDES”) permits that 
withdraw at least 2 million gallons of water per day (MGD) and use at least 25% of that water 
for cooling purposes.   

Under the final rule, all affected facilities will need to comply with one of seven Best 
Technology Available (“BTA”) alternatives for reducing impingement, while site-specific BTA 
for reducing entrainment will be up to the states.  However, in addition to the seven BTA options 
for impingement, another option identified as “de minimus” impingement is provided in the rule.  
In this option, facilities with very low levels of impingement are not required to use any 
additional impingement controls.  In any case, new requirements will be incorporated into 
NPDES permits to achieve 316(b) compliance “as soon as practicable according to the schedule 
of requirements set by the Director.”   

Hoot Lake Plant uses once-through cooling except during periods of low water availability and 
during periods when the water discharge permit require use of the plant cooling towers.  The 
impact of the Hoot Lake Plant intake structure has been extensively evaluated in two separate 
studies (conducted in 1976 and 2005), both of which showed minimal impact, and in fact in 
December 1977 the MPCA, the Minnesota Department of Natural Resources, and EPA 
concluded that Hoot Lake Plant’s intake structure creates a negligible impact in the aquatic 
ecosystem and was therefore in compliance with Section 316(b).  Any future additional 
requirements will be ultimately determined by the State of Minnesota; however, the impact to 
Hoot Lake Plant is anticipated to be minimal due to the low levels of impingement demonstrated 
by previous studies and due to the plant planning to retire in 2021.   

Both Big Stone Plant and Coyote Station use closed cycle cooling, and thus it is anticipated that 
those facilities will not be significantly impacted by the 316(b) rule.   

B.  Effluent Limit Guidelines 

The Clean Water Act establishes a structure for regulating discharges of pollutants to surface 
waters of the United States.  As part of the implementation, EPA issues effluent limit guidelines 
(“ELG”) for industrial dischargers.  EPA first issued ELG for steam electric power plants in 
1974, with subsequent revisions in 1977 and 1982.  EPA announced its decision to proceed with 
further possible revisions on September 15, 2009, and published a proposed rulemaking on June 
7, 2013.  On November 3, 2015 the EPA published the final rule that sets technology-basd 
effluent limitations on certain types of discharges.  Generally, the final rule establishes “no 
discharge” requirements for waste water discharge streams from wet flue gas desulfurization, fly 
ash transport, and bottom ash transport.   

Effluent limits specific to Hoot Lake Plant and Coyote Station are incorporated into their NPDES 
permits.  Big Stone Plant is a zero discharge facility and therefore does not have a NPDES 
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permit.  Hoot Lake Plant’s and Coyote Station’s permit limits are based on a combination of 
state water quality standards, the Federal ELG, and best professional judgment.  Hoot Lake Plant 
is permitted for several effluent discharges, including once-through cooling water, coal pile 
runoff and metal cleaning wastes, and other low-volume waste sources such as floor drains and 
boiler blowdown.  Hoot Lake Plant does not use water to transport either fly ash or bottom ash.  
Coyote Station’s primary effluent discharge is cooling tower blowdown while Big Stone Plant is 
a zero discharge facility.  Although Coyote Station and Big Stone Plant use water to sluice boiler 
slag to internal ponds, this water is used in a closed loop manner and is not discharged.  Thus the 
“no discharge” requirement is being met, and therefore OTP anticipates minimal impact from the 
rule.  
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SUMMARY 
Environmental Regulatory Assessment Summary  

Legend: Air related  Solid Waste related  Water related 

Rule Status Anticipated 
Hoot Lake Plant Impact 

Anticipated 
Big Stone Plant Impact 

Anticipated 
Coyote Station Impact 

Anticipated 
Compliance 
Timeframe 

Greenhouse Gas 
Regulation – 
111(d) 

Stayed None; HLP is planned to retire prior 
to compliance 

Unknown; if upheld, OTP will 
advocate for a mass-based trading 
ready plan 

Unknown; if upheld, OTP will 
advocate for a trading ready plan 

Unknown 

Greenhouse Gas 
Regulation – NSPS 

Final N/A – Applicable to New Plants Only. 
A new simple-cycle CT will meet the 
NSPS through the use of clean fuels. 

N/A – Applicable to New Plants Only N/A – Applicable to New Plants Only New plants 

Greenhouse Gas 
Regulation – 
Tailoring Rule 

Final PSD Review for projects that result 
in a significant net CO2 increase – No 
PSD Projects planned at HLP.  A new 
simple-cycle CT will likely accept 
operating limits to not trigger PSD.  

No PSD projects planned No PSD projects planned As occur  
(none planned) 

Acid Rain Program Final Maintain banked allowances (SO2); 
Operate existing low NOx burners 

Maintain banked allowances (SO2); 
Operate existing SCR and overfire air 

Maintain banked allowances (SO2) Ongoing 

2010 NO2 and 
SO2 NAAQS 

Final SO2 modeling to be conducted 
during 2016. 

Low impact due to installation of SO2 
scrubber.  Modeling submitted to 
EPA demonstrates compliance. 

Low impact anticipated; based on 
SO2 modeling, EPA has proposed to 
classify the area around Coyote as 
attainment/unclassifiable. 

Ongoing 

Cross-State Air 
Pollution Rule 

Final Possible SO2 allowance purchases 
dependent on HLP operation.  No 
purchases anticipated during 2016. 

None -- Rule does not apply to SD None -- Rule does not apply to ND 2015 

Regional Haze 
Program – Best 
Available Retrofit 
Technology 

Final None – HLP2 not BART eligible and 
HLP3 deemed not subject to BART 

Selective Catalytic Reduction and 
separated overfire air for NOx, 
scrubber for SO2, and baghouse for 
PM 

Separated overfire air for NOx to 
satisfy ND’s reasonable progress 
goals 

2015-2016 

Regional Haze 
Program – SIP 
Revisions  

Proposed. SIP 
due by July 

31, 2021 

None; HLP is planned to retire prior 
to compliance 

None Possible SO2 and NOx reductions Post 2020 

Mercury and 
other Hazardous 
Air Pollutants 
(MATS) 

Final Upgraded electrostatic precipitators 
for PM, installed activated carbon 
injection for Hg 

Installed BART equipment plus 
activated carbon injection 

Installed activated carbon injection April 2015  
(HLP and Coy) 

April 2016 (BSP) 

Table Continued on Next Page 
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Minnesota TMDL Final Compliance achieved through MATS N/A N/A 2025 (already 
compliant) 

Coal Combustion 
Residuals 

Final 
 

Install additional groundwater 
monitoring and develop several new 
plans.  HLP already manages an 
active dry ash disposal site with a 
synthetic liner and leachate 
collection, and does not operate any 
surface impoundments. 

Install additional groundwater 
monitoring and develop several new 
plans.  BSP manages an active dry ash 
disposal site, but future disposal site 
sequences will require a synthetic 
liner and leachate collection, and the 
boiler slag impoundment will need to 
be evaluated for closure or retrofit. 

Install additional groundwater 
monitoring and develop several 
new plans.  Coyote manages an 
active dry ash disposal site, but 
future disposal site sequences will 
require a synthetic liner and 
leachate collection, and the boiler 
slag impoundments will need to be 
evaluated for closure or retrofit. 

Install GW 
monitoring 
network by 

October 2017 
 

Future actions 
dependent on 

outcome of 
monitoring and 

studies 
Clean Water Act 
Section 316(b) 

Final To Be Determined – compliance 
timeframe coincides with planned 
Hoot Lake Plant retirement 

Big Stone uses cooling ponds that 
qualify as closed cycle cooling 

Coyote Station uses a cooling tower 
that qualifies as closed cycle cooling 

TBD  

Effluent 
Guidelines 

Final Low impact; HLP does not use any fly 
ash or bottom ash transport water. 

Low impact; Big Stone does not 
discharge boiler slag transport water 
to waters of the United States.   

Low impact; Coyote does not 
discharge boiler slag transport 
water to waters of the United States. 

Ongoing 

 




